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Offer and Acceptance
in Islamic Law of Contract

Hasbullah Hj Abd Rahman

Abstrak

Muamalat Kontrak merupakan suatu kemestian dalam kehidupan
manusia sehari-hari. Justeru itu, artikel ini cuba menghuraikan
secara agak terperinci perkara-perkara yang berkaitan dengan
Ijab dan Qabul : penawaran dan penerimaan. Penekanan juga
diberikan kepada persoalan Majlis al-‘Aqd sebagai rujukan
kepada pandangan-pandangan Mazhab Figh dengan mengambil
kira perkembangan-perkembangan semasa dalam dunia hari ini.

Introduction

It is elementary that the basic premise upon which contractual obligations are con-
sidered to have arisen is the agreement between the contracting parties. It is equally
well settled law that an agreement is reached when a firm offer by one party is
unequivocally accepted by the other. The formation of contract in Islam generally
does not require fix formality. What is required, as in any other legal system is the
fundamental proof of consent by each party. Consent is discovered by the use of the
offer and acceptance methodology. The offer or ijab and acceptance or gabul must
meet, at the same time and meeting, or majlis.!

The machinery of offer and acceptance brings about this meeting of minds
between the parties. The approach of the courts, therefore in attempting to discover
whether an agreement has been reached by the parties usually takes the form of in-
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terpreting the transactions between the parties into the ready mould of offer and
acceptance and if what comes out from that mould appears like an agreement, such
mould normally be so held. But the danger of over-using and over-dependence on
this machinery has been warned by some writers.

The Mejelle defines an offer as: “ij&b (proposal) is the first word spoken for
making a disposition of property and the disposition is proved by it”.> Another ex-
planation of offfer is: ... it is the first proposal made by one of the parties in nego-
tiating or concluding a bargain.* Qabul (acceptance) is the word spoken in the sec-
ond place for the making of a disposition of property and the agreement (‘agd)
becomes complete by it”.* As far as mode of acceptance is concerned, the Islamic
Shari’ah shares with the common law the notion that acceptance must be absolute
and unconditional. The acceptance must conform with the offer.

An offer is the first stage of making a contract. The offer can be made in a
number of ways;’

1. It can be made verbally (bi al-Kalam). This kind of offer is to be made in
the same meeting.

2. It can be made in writing (bi al-Kitabah). This form of offer becomes ef-
fective as soon as the letter leaves the person offering and will remain
valid until recipient. The offer must be replied to immediately.

3. It can be made through a message (rasul), whose honesty is not doubted
and the offer once is accepted, it will be a good acceptance. The Maliki,
Shafi’i and Hanbali Jurist are of the opinion that the offer must be made
by owner of the property in return of due consideration. But the Hanafi
Jurists say that it can come from either party.

4. It can be made through signs and gestures particularly in those cases where
the person offering is deaf or dumb or when the recipient does not under-
stand the language of the person offering. The Maliki school regards as
valid the known signs made by even a perfect person since the main idea
is that the person offering should communicate the offer. Most jurists be-
lieve that the known signs of dumb persons made to constitute an offer are
valid, but there are some Jurist who consider signs and gestures invalid as
modes of making an offer.

5. It can be made by conduct (fi’l). An offer made through the delivery of
goods is valid according to the Maliki school. But silence does not consti-
tute an offer. If the contracting person keeps silent while he is expected to
express himself, it will be deemed as a valid contract.
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1.  Offer and Acceptance in Contracting Inter Presences

1.1  Offer and Acceptance and Role of the Contracting Formula

The assumption held by all jurists that a verbal offer and acceptance is normal way
of manifesting assent, couple with a desire to find an objective criterion for deter-
mining the presence of mutual assent, led the jurist to develop certain contracting
formulae on the use of which by the contracting parties conclude the contract.
These formulae were also made on the assumption that the parties are contracting in
the presence of each other.

These formulae bear a superficial resemblance to the question and answer
form of the Roman law contract of stipulation. But there is in fact a fundamental
difference between the two. In the Roman contract of stipulation, the observance of
the legal form is the cause of the obligation, while in Islamic contract, the cause of
the obligation is the mutual assent of the parties. There is no distinction in Islamic
law as corresponding to the Roman law distinction between formal and consensual
contracts. All contracts in Islamic law are consensual. The use of the contracting
formula by the parties concludes the contract because it raises a presumption of
mutual assent. This is clear from the fact that, according to the majority of the
school, a contract could be inferred from any circumstances that are indicative of
mutual assent. This is so even if the parties are contracting in the presence of each
other. The use of the contracting formula is not, therefore, a formal requirement.®

The substance of these formulae is in effect a synthesis of two elements.
Firstly, the words indicating an intention to make a particular contract e.g. sale, gift
or marriage etc.’ Secondly, the form of tense which is regarded, either etymologi-
cally or customarily, as indicative of the present and definite intention. The formula
for any particular contract is nothing more than the words showing an intention to
make that contract couched in the appropriate form of tense.®

The party who firstly manifests his willingness, by the use of the appropriate
formula, to make a contract, is said to be making an /jab (offer), the manifestation
of willingness coming from the other party is termed a gabul (acceptance). The
contract is said to be concluded when the connection (irtibat) between the offer and
the acceptance takes place. In the words of the Mejelle, the “Conclusion of a con-
tract consists of connecting offer and acceptance together ...” °

Consent has thus been reduced to simple objective formula of the connection
of the offer and acceptance. This formula is an objective in so far as it does not take
into account the actual state of the minds of the parties. It is possible for such con-
nection to take place, thereby concluding the contract, without there being any real
assent in the minds of the parties. When discussing this point, Kamal Ibn Al-Hu-
man'’ - a distinguished Hanafi jurist wrote:'!
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“Consent may or may not be present. The use of the phrase ‘I sold” does
not, of necessity, establish the existence of consent; it only indicates the
existence of consent. Although the parties may use the formula - ‘I
bought’ and ‘I sold’ - there may actually be no consent such as in the case
of sale under duress. The truth of the matter is that the fact of consent is
not a constituent part of the legal conception of sale, but a condition of its
validity.”

The italicized sentence represents the view of the Hanafi school only. But all
schools agree that the connection of offer and acceptance raises a presumption of
assent. This presumption, apart from proof of duress, seems to be conclusive and
irrebuttable. This shows that Islamic LL.aw was primarily concerned with the objec-
tive, manifestation of assent.'?

The question now is how and when does the connection between the offer and
the acceptance take place? Although the text of the other three schools do not say
much about this, it is clear from the Hanafi texts that they thought in terms of a
material connection between the offer and the acceptance. Because of this, it was
argued, that strictly speaking such connection is a logical impossibility. This argu-
ment proceeds from the premise that both the offer and the acceptance — being
words of mouth — cease to exist as soon as they have been spoken. Since the accep-
tance must necessarily come in point of time after the offer, it follows that the offer
and the acceptance cannot be contemporaneous. Therefore they can never be a con-
nection between the offer and the acceptance.'

How logical this argument may be, it is certainly not feasible. The jurists were
the first to realize this. To insist on this argument will ‘close the door’ of contract-
ing. If contracts are to be concluded at all, the life of the offer must be prolonged to
enable the necessary connection to take place. With characteristic ingenuity, the
jurists found the answer in the concept of the meeting place (majlis al- ‘agd). The
meeting place is the place where the parties meet to make the contract.'*

1.2 The Meeting Place as a Juristic Concept

The logical impossibility of the connection between the offer and the acceptance
could only be overcome by giving the offer an extended lease of life. This was done
by holding that the offer exists constructively as long as the meeting continues,
unless it is withdrawn. If the acceptance comes into existence at any time befoge the
meeting breaks up, the necessary connection between the offer and the acceptance
takes place and the contract is concluded." It thus becomes possible for the offer
and the acceptance to be contemporaneous. For this purpose, the meeting was re-
garded as one unit of time. “The option of acceptance continues until the meeting
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breaks up” wrote al-Marghinani'®in Al-Hidaya “because the meeting brings to-
gether what is apart. Its hours are deemed one hour to avoid hardship and make

things easy”.!’

1.3  The Unity of the Meeting Place and the Option of Acceptance

The offer confers upon the offeree an option of acceptance (khiyar al-qabul). We
have just seen that the offeree has to accept in the meeting place. But should this
option be exercised immediately, or can the offeree exercise his option at any time
before the meeting breaks up.

The Shafi’is argued that since it was only on account of necessity that the offer
has been given a constructive existence, the option of acceptance has to be exer-
cised immediately after the offer was made. The offer will not survive any delay in
exercising the option of acceptance.'®

The Hanafis, though acknowledging the validity of the premise on which the
Shafi’is based their argument, argued that the offeree must be allowed time to con-
template and consider the offer. The option of acceptance, according to this school,
may be exercised at any time before the meeting breaks up. As regards the argu-
ment that the life of the offer is prolonged only on account of necessity, Kasani'’
argued that dictates of necessity are satisfied by the unity of the meeting place
(ittihad majlis al-‘aqd).®

The unity of the meeting place means that the offer and the acceptance must
be made in the same place i.e. the meeting place. We have seen that strictly speak-
ing, the offer and the acceptance can never be contemporaneous since the offer
ceases to exist before the acceptance is bomn. To enable the necessary connection to
take place, the meeting place was regarded as one unit of time. And the offer is
deemed to be in existence as long as the meeting continues. Now the Hanafi jurists
are thinking of the meeting place as one unit of place also. The offer and the accep-
tance will be contemporaneous only if both of them were in exactly the same place.
It follows that if the offer was made in one place and the acceptance in another, the
meeting breaks up, and the initial logical impossibility of connecting the offer and
the acceptance will obtain.!

Thus the offer will have to be accepted in precisely the same place where it
was made. The concept of the meeting place has thus become a fragile one as will
be seen from the following passage;

“The meeting breaks up by one of the parties rising before acceptance, or
without rising, one of them should betake himself to any other business
than the matter in hand... Again if one or both of the parties should go to
sleep laid down or reclining, the meeting breaks up but if they fall asleep
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sitting the meeting continues... And if the purchaser, being in the house,
should go out and then say “I have bought, there is no contract..... If the
parties engaged in a bargain of sale are walking together, or riding either
both on the same animal or separately, and the person addressed should
give his answer in immediate connection with the offer of his fellow, the
contract is complete; but a short interval between them will prevent the
conclusion of the contract”.?

The unity of the meeting place is not required in the contracts of agency and
bequest. Thus in a contract of agency, the agent may accept the offer wherever he
learns of it; and in the contract of bequest, the legatee cannot accept until the testa-
tor dies. The Maliki and Hanbali schools do not require that the option of accep-
tance should be exercised immediately.”

1.4 Communication of the Offer and the Acceptance

The necessity for the communication of the offer and the acceptance appears to
have played a very little part in the Islamic Law scheme of contracting. Most of the
texts are silent as to whether such a communication is essential for the formation of
the contract.

The Hanaﬁ texts, on the assumption that the parties are contracting verbally
and in the presence of each other, make it a condition for the conclusion of the
contract that the offeree must hear the offer and offeror must hear the acceptance.
The juristic basis for the necessity of this mutual hearing is not clear. According to
one text, there can be no consent without such mutual hearing.* And according to
another text, the necessary connection between the offer and the acceptance will not
take place unless each party hears what was said by the other. It has even been sug-
gested that if the parties did not hear each other there will be no unity of the meet-
ing place.”

Whatever the true juristic basis of this requirement is, it seems clear that, as far
as the Hanafi school is concerned, there will be no contract without such mutual
hearing where the parties are contracting in the presence of each other.

According to the Shafi’is, it is not necessary that the offeree shall hear the
offer or the offeror shall hear the acceptance; provided that both the offer and the
acceptance are made in a voice loud enough that it will normally be heard by those
present in the meeting place.

Since it is not necessary that the offeree shall hear the offer or that the offeree,
without hearing the acceptance, it appears that the requirement that the offer and the
acceptance should be made in a voice loud enough that it will normally be heard by
those present in the meeting place, is merely of evidentiary value. It could thus be
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concluded that in Shafi’i law, it is not necessary for the offer and the acceptance to
be held in the same meeting place.

It is not clear from the texts of the Hanbaﬁ and Maliki schools whether it is
necessary that the offer and acceptance should be communicated.?

1.5  The Option of Withdrawal (Khiyar al-Ruju’) and the Communication of
Revocation

According to the I_Ianat:l and Hanbali schools, the offeror has the right to withdraw
his offer at any time before acceptance.”” Although this right also theoretically ex-
ists in the Shali’i school, it is doubtful whether the offeror will ever find time to
exercise it. This is because, as we have already seen, the Shafi‘is, require the accep-
tance to be made immediately after the offer was made otherwise the offer will
cease to exist.

According to the Maliki school, the offeror is bound by his offer until the
meeting breaks up. Thus if he revokes his offer and the offeree afterwards accepts
before the meeting breaks up, the contract will be concluded.

The question whether the revocation of an offer can have any effect before it
is communicated, does not, therefore, arise in Maliki Law. Nor is it of much signifi-
cance in Shafi’i and I-_Ianbaﬁ law. This is because these two schools allow either
party to repudiate the contract, after it has been concluded at any time before the
meeting breaks up. This is called the option of withdrawal (khiyar al-Ruju’). This is
perhaps why there is no mention in the text of the Hanbali and Shafi’i school of
whether a revocation of an offer has to be communicated.?®

According to the Hanafi school, there are two views in the matter. According
to one view, the revocation is not effective until it is communicated. Thus if the
seller should say “I have sold you this for so much” and then added “I have re-
voked my offer” and the buyer without hearing the revocation should say “I have

bought”, sales is concluded.”

According to the other view, the offeror can revoke his offer whether or not
the other party knew of the revocation.

Since the }_Ianaf; school insists that both the offer and the acceptance should be
communicated, the better view would seem to be that the revocation of an offer has
to be communicated.

1.6 The Option of the Meeting (Khiyar al-Majlis)

According to the Hanbali_ and Shafi’i schools, each party to the contract has the
option of repudiating it after it has been concluded but before the meeting breaks
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up. This is called the “option of the meeting”. The Hanafi and Maliki schools do
not recognize this option.*

This option is based on a tradition attributed to the Prophet according to which
he said: “Each of the parties to a contract of sale has the option against the other
party as long as they have not separated.”!

The Malikis and Hanaﬁs argue that this option cannot be interpreted to mean
that either party can repudiate the contract after it has been concluded by offer and
acceptance. Such an interpretation will be contrary to verse of the Qur’an®? which
enjoins Muslims to fulfill their undertaking. Malik refused to follow this tradition
on the ground that it is contrary to the established practice in Madina.*®

The option of the meeting continues until the meeting breaks up either by the
separation of the parties or otherwise.>

Professor Sanhuri rightly observes that the option of the meeting fits well in
the Shafi’is design of agreement. As we have seen, this school requires the offeree
to exercise his option of acceptance immediately after the offer has been made. The
offeree therefore has very little time to consider the offer before he accepts. The
option of the meeting thus give him the chance to reconsider his position after he
has accepted. If he now discovers that the offer is not as attractive as it appeared to
be, he can repudiate the transaction. This reasoning, however, does not apply to the
offer or who also has the option to repudiate. Nor does it apply to the offeree in
Hanbali law since he is not required to accept immediately.’

1.7 Acceptance of Unilateral Offer

The Shari‘ah takes a pragmatic approach to the problem of determining the com-
pleteness or otherwise of an acceptance of an unilateral offer.3® The general view of
the Shari‘ah is that the offer is that the offer is revocable as long as acceptance is
incomplete.*” But, unlike the common law, the offeree may in certain circumstances
be able to claim payment proportionate to the portion of the acceptance already
completed. This measure avoids the rigidity of the common law rule of “all or noth-
ing” in accepting unilateral offers. This is especially so when the demand to be
compensated to the extent of acceptance already complete is specifically allowed
in situations where the offeree is able to complete the work but is prevented from
doing so by the arbitrary action of the offeror.*®

2, Offer and Acceptance in Contracting Inter Absentes
2.1 The Meeting Place

When the parties are not contracting in the presence of each other, the contract is
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communicated either by letter (Kitab) or through a messenger (rasul). We have seen
that when the parties are contracting in the presence of each other, the meeting
place is the place where the offer is made. When the parties are contracting inter
absentes, the meeting place is the place where the offer is communicated.® How-
ever, if communications take in the form of correspondence, that is, inter
absentes,” the majlis becomes constructive Majlis. The Majlis begins when the let-
ter of offer is open and will continue for so long as it is not terminated by the con-
duct of the offeree, such as, from the messenger who delivered the offer letter.*!
Essentially therefore the Majlis is equivalent to the period of time for which an
offer remains capable of acceptance. This conclusion is justified by saying that
messenger is only a conduit pipe for conveying the words of the offeror. Thus the
position is the same as if the offeror himself is present in the meeting place. Like-
wise it is said that the letter of an absent offeror is the same as the spoken words of
an offeror who is present in the meeting place.

2.2 The Unity of the Meeting Place and the Option of Acceptance

When the parties are not contracting in the presence of each other, an actual unity
of the meeting place is not conceivable. A constructive unity is therefore substi-
tuted. Consequently the offeree has to declare his acceptance in the very place
where the offer was communicated to him. If he did not accept until the meeting
breaks up, a new meeting cannot be set up by the repetition of the oral message or
the re-reading of the letter.*> According to the Hanafis, the contract of marriage is
an exception to this rule. Thus if X writes to Y offering to marry her, she need not
accept in the meeting place. The letter may read in another meeting and acceptance
made then will conclude the contract. The reason for this is that the necessary wit-
ness may not be available in the first meeting. This exception does not apply to oral
messages conveyed through a messenger, probably on the ground that a messenger
may not be available for another meeting while a letter is always available.®

2.3 Communication of the Offer and the Acceptance

When the parties are contracting inter absentes, the offer could be brought to the
knowledge of the offeree either orally through a messenger or by letter. When the
communication is made orally through a messenger, the messenger need not himself
have the authority of the offeror to make the communication. All that is necessary
is that the offeror must have consented to the communication being made. Once
such consent is present, it matters not who made the actual communication. Thus if
the offeror asks X to make the communication, but Y, having overheard him, made
the communication, the communication will nevertheless be effective. If, on the
other hand, the offeror did not authorize any person to make such a communication,
a communication on his behalf will be ineffective.*
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As regards the communication of acceptance, it appears that when the parties
are contracting inter absentes, the acceptance need not be communicated. The con-
tract is complete as soon as the offeree declares his acceptance. This appears to be
the rule in all schools. In the case of the Hanafi school, this must be taken as an
exception to the rule that the offer and the acceptance must be communicated when
the parties are contracting in the presence of each other.*’

2.4 The Option of Withdrawal and the Communication of Revocation

The fact that the parties are contracting inter absentes does not affect the offeror’s
option of withdrawal. He still has the option of revoking his offer at any time before
acceptance except in Maliki law where he has no option to withdraw his offer.

The question whether such revocation has any effect before it is communicated
to the offeree was discussed only by the Hanafi jurists. According to them, such a
revocation is effective whether the offeree knew of it or not. An acceptance after
such revocation has in fact been made will be ineffective. This again must be taken
as an exception to the rule that a revocation has to be communicated when the par-
ties are acting in the presence of each other.*

2.5 Option of the Meeting

The tradition from which the argument for the option of the meeting derives author-
ity presupposes that the parties are contracting in the presence of each other. It
should follow, therefore, that the option will not be available when the parties are
contracting inter absentes.*’ Some Shafi’i’s texts, however, suggest that the option
is not so limited. According to them, the offeree has the option to repudiate the con-
tract at any time before he leaves the meeting place. Likewise, the offeror has the
option of repudiating the contract at any time before the offeree leaves the meeting
place. This rule is impractical; since neither of them will know when the other has
left the meeting place.*®

3. Termination of Offer
An offer may be terminated by;*
i)  Revocation,
ii) Lapse of time,
iii) Failure of condition subject to which the offer was made,
iv) Death.

3.1 Revocation of an Offer
Revocation means abrogation, particularly of a contract. An offer may be revoked
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at any time, before communication. In figh, ‘Iqalah means to annul a contract and
to put an end to it.%

Revocation is also called the option of cancellation (khiyar al-fiskh). It is sup-
ported by a Hadith of the Holy Prophet (PBUH); narrated by Ibn ‘Umar; Allah’s
Apostle (PBUH) said, “Both the buyer and seller have the option of canceling or
confirming the bargain, as long as they are still together, and unless they separate or
one of them gives the other option of keeping or returning the things and a decision
is concluded then, in which case the bargain is considered as final. If they separate
after the bargain and none of them has rejected it, then the bargain is rendered.’!

Thus the contract requires that;

i)  There should be two parties to it

ii)  There should be offer and acceptance which should be communicated

iii) The agreement should be voluntary

iv) The agreement should be in accordance with the injunctions of the
Shari‘ah

v)  The agreement gives legal consequences in respect of the subject matter
of the contract.

The revocation of an offer can be made before communication of the accep-
tance to the offeror, but not afterwards. This can be done by the communication of
a notice of revocation by the proposer to the other party in the case of a proposal
and by a notice of revocation of the acceptance to the proposer in the case of accep-
tance. But just as the notice of revocation of the proposal should reach the promisee
before acceptance, so a notice of revocation of acceptance should reach the
proposer before he receives the communication of acceptance.

The revocation of the proposal by the proposer can be affected by,

i)  The communication of the notice of revocation. But the proposal stands
revoked ipso facto by the lapse of time prescribed in such proposal for its
acceptance or if no time is prescribed, by the lapse of reasonable time,
without communication of the acceptance.

ii) By the failure of the acceptor to fulfil a condition precedent to accep-
tance.

iii) By the death or insanity of the proposer, if the fact of his death or insan-
ity comes to the knowledge of the acceptor before acceptance.

3.2 Lapse of Time

Stipulations to the time of performance are divided by law into kinds. Some such
stipulations are treated as being of the essence of the contract. Failure to perform a
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stipulation of this kind gives rise automatically to a right to rescind. Others are re-
garded as less important. Failure to perform these does not automatically give rise
to a right to rescind, though it may do so under one of the headings already dis-
cussed; e.g. if the delay amounts to a serious failure in performance.

In other words, a buyer can rescind if delivery is not made within the agreed
time, but a seller cannot rescind merely because the buyer delays in taking delivery
or in paying for the goods.”

As a general rule, the effect of supervening events on a contract must be as-
sessed by reference to the time when they occur, so that the rights of the parties are
not left indefinitely in suspense. Thus becomes highly probable that the only pos-
sible route will be blocked; and it makes no difference that the route is then, quite
unexpectedly, reopened within the time fixed for performance.”

It has already been mentioned that the promisor can revoke his offer prior to
its acceptance by the promisee. According to juristic opinion it is not necessary that
the promisee should accept the offer as soon as it is made him nor the offer is re-
voked merely by the separation of the parties, if the offer is not accepted. It would
therefore follow that where the promisor fixed a time for acceptance, the offer
should remain open indefinitely without any response from the person to whom the
offer is made. If there is any custom or rule of business to govern this matter it will
be the customary rule which will govern it. Otherwise the offer can be said to be
open only for a reasonable time. The reason is that the offer must be taken seriously
by the person to whom it is made and this is exactly what is meant by the jurists
about Majlis al- ‘Aqd (the contract session).

If a proposer fixes some period for acceptance of the offer, his offer will re-
main open during that period only and the acceptance cannot be validly made after
it expired. This is based on public weal, so that it may be easy for them to enter
into contract. The Muslims have been ordered to fulfil the condition laid down in
the offer before acceptance except when the condition is against the object of the
contract, or is contrary to the Qur’an and the Sunnah. But it shall be in conformity
with the offer.

Dr. Husain Hamid Hassan is of the same view. He says that a correct contract
becomes enforceable either after its completion or by the removal of any hurdle on
which the completion of the contract is made dependent.’*

It is clear that the proposer can fix time for acceptance on expiration of which
the offer shall stand revoked, since the policy of the Islamic Figh is that the contract
may be completed within the shortest possible time.

Imam al-Nawawi®® says: “The contracting parties may be special stipulation
reserve a right of conventional option, i.e. the faculty of cancelling the contract
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within a certain time. Such stipulation may be made either by one of the contracting
parties or by both. It is admissible in all agreements of the nature of a contract of
sale, except only those in which possession must be taken on the spot, as in the ex-
change of goods subject to the prohibition of illicit gain, and in the contract of
salam. The faculty can only be reserved for a specified time, not exceeding three
days, from the conclusion of the bargain, or according to others from the separation
of the parties”.

The ownership of the thing sold remains with the vendor, if a right of option
has been stipulated by him; or with the purchaser if the stipulation was his; and
remains in suspense if both made the stipulation. However, if the contract is not
subsequently cancelled by an exercise of the right of option, then ownership of the
goods is considered to have been the purchaser’s from the time the bargain was
concluded while if, on the contrary, the contract is cancelled, the vendor’s owner-
ship is considered to have been uninterrupted.

Cancellation or approval of a sale concluded under reservation of a right of
option should be announced in explicit terms, such as, “I wish the bargain to be
cancelled,” or “suppressed”, or that “the goods be returned”; or “I approve the con-
tract”, or “I wish it to be carried out”.

Similar acts on the part of the purchaser are considered as showing that he
approves the bargain concluded; but exposing the goods for sale does not constitute
an act of ownership, either on the part of the vendor or the purchaser, and conse-
quently does not suffice to establish approval or cancellation.>

Offer may be terminated if there is failure of a condition subject to which the
offer was made.

3.3 Death

Contracts are not dissolved in general by the death of either of the contracting
parties, unless the subject of the contract be of a personal nature, such for instance,
as in the case of a lease, if either the landlord, or farmer dies, the contract ceases on
the occurrence of that event. Similar is the case of partnerships where the surveying
partners are not bound to continue in business with the heirs of the deceased part-
ner, and vice versa.’’

3.4 Effect of Exemption Clauses

An exemption clause is a term in a contract which seeks to exempt one of the par-
ties from liability in certain events. The principles involved also apply to limitation
clauses, that is, clauses which seek to limit (rather than wholly exclude) a party’s
liability and clauses which provide that complaints must be made within a certain
period of time.®
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It is now very common for contracts to be made on standard terms prepared by
one party and presented by him to the other. Usually such terms are set out in a
printed form, which is either the contractual document or one to which reference is
made at the time of contracting. Such terms are meant to govern a whole class of
contracts, only the individual details being completed in each case. The practice has
obvious advantages. It saves time; and, by creating a standard pattern of dealing, it
enables parties to know, in general terms, what sort of risks they will probably have
to bear, and to cover by insurance. On the other hand, the practice was also open to
abuse, particularly where it was used by commercial suppliers of goods or services
when contracting with private consumers. The supplier might put into the printed
form a clause limiting or altogether excluding a liability to which he would other-
wise be subject, either by virtue of a term implied in law or even irrespective of
contract. The customer would often be in a weak position to resist the imposition of
such exemption clauses. For one thing, he would generally not read the printed
form; indeed, if he did so, its main purpose (of saving time) would be defeated. For
another, he would often not be able to obtain the goods or services except on the
standard terms, so that his only choice might be to secure them on these terms or to
do without them altogether. To some extent the courts were able to redress the bal-
ance in favour of the party prejudiced by such exemption clauses. To this end they
developed stringent requirements for the incorporation of exemption clauses, and
limited the scope and effectiveness of such clauses in various ways.

A party who wishes to rely on an exemption clause, must first of all show that

it has become part of the contract. He can do this in one of two ways;

a)  Signature: The first is to get the other party to sign the contractual docu-
ment in which the clause is set out. The party signing is then prima facie
bound, even if he could not read or understand the document, e.g., be-
cause it was in a language which he did not know.

b) Notice: More frequently, contracts are made without being signed by
either party. In such cases, standard terms, including an exemption
clause, may be contained in a notice posted up on the premises where the
contract is made. Alternatively, they may be printed in a document which
is simply handed or sent by one party to the other; or in one to which
reference is made in the document, which is handed over; for example
where a ticket refers to conditions set out in a timetable. In these situa-
tions the exemption clause will form part of the contract if, at or before
the time of contracting, the party relying on the clause took reasonable
steps to bring it to the other party’s attention.*

Even though an exemption clause is undoubtedly a term of the contract, and
even though, on its true construction, it covers the loss or damage which has oc-
curred, it may yet fail, if there were fraud.
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Offfer and Acceptance in Islamic Law of Contract
Summary and Conclusion

The formation of a contract, according to Islamic law, does not, generally speaking,
require any formality. All that is required is declaration of consent by each party.
The declaration that is first made is called proposal and the second declaration is
called acceptance. The offer and acceptance must be made at the same meeting
(majlis), either in fact or what the law considers as such.

The majlis therefore is the period of time when both the offer and acceptance
are capable of meeting. There is no time limit for the majlis. The doctrine is based
on physical proximity - the meeting face-to-face of the parties negotiating
‘interprasentes’. The majlis is terminated if this physical proximity is broken.

However if negotiations take the form of correspondence, that is, ‘inter
absentes’ the majlis becomes constructive majlis. The majlis begins when the letter
of offer is open and will continue for so long as it is not terminated by the conduct
of the offeree, such as by turning away from the messenger who delivered the offer
letter. Essentially therefore the majlis is notionally equivalent to the period of time
for which an offer remains capable of acceptance.

The Islamic Law shares with the common law the notion that acceptance must
be absolute and unconditional. The acceptance must conform with the offer. The
shari‘ah takes a pragmatic approach to the problem of determining the completeness
or otherwise of an acceptance of an unilateral offer.

The general view of the shari‘ah is that the offer is revocable as long as accep-
tance is incomplete. But, unlike the common law, the offeree may in certain circum-
stances be able to claim payment proportionate to the portion of the acceptance al-
ready completed. This measure avoids the rigidity of the common law rule of “‘all
or nothing’’ in accepting unilateral offers. This is especially so when the demand to
be compensated to the extent of acceptance already completed is specifically al-
lowed in situations where the offeree is able to complete the work but is prevented
from doing so by the arbitrary action of the offeror.
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